assumes ever more power. The result is that our democracy becomes weakened by the growing powers of the executive and by a corresponding diminution in the independence of the judiciary and a growing impotence of Parliament. This is all very abstract. What are some examples?
It may be true that any one of these laws can be justified in individual circumstances, that the law will affect very few people in practice, or that the law will be administered in a humane way. My concern is that these examples when viewed together become greater than the sum of their parts and a distortion of democracy.
But does any of this really matter? I was asked on an ABC radio program yesterday, 'Isn't any expansion of government power worth it if it stops a Muslim bomb exploding on a train?' While I would take issue with certain aspects of this question, it is true that governments have a primary responsibility to protect their citizens and should adopt proportionate and reasonable laws to do so. Where I draw the line is the adoption of laws that are not based on evidence, are disproportionate to a legitimate purpose, and breach fundamental freedoms and the rule of law. Sadly, governments over recent years have taken advantage of the fears of unregulated movements of peoples across boundaries in search of protection and a better life, the fear of global terrorism and, on occasion, fostered Islamophobia. On the pretext of fear, governments, often supported by the opposition, have extended their executive powers.
My question is, how can this happen in our contemporary democracy? How have we betrayed the legacy of Doc Evatt and the optimism of the 60s, 70s and 80s that international human rights principles would guide our democracy?
There are many underlying reasons, encapsulated by Geoffrey Blainey's phrase, The Tyranny of Distance, which remains true to this day.
For all these reasons, in Australia we no longer speak the language of human rights and are increasingly out of step with comparable legal systems in the UK, Europe, Canada, the USA, even our cousins the New Zealanders.
It is of particular concern that the courts have ignored international law in favour of limited interpretations of the Constitution and domestic legislation. This has led to the relative isolation and exceptionalism of Australia with respect to human rights; a phenomenon that is reflected in the growing encroachment of the executive on ancient common law liberties.
I ADMINISTRATIVE DETENTION
The question as to the proper limits on executive power is not, of course, a new one.
Michael Kirby was a member of the minority in one of the most disappointing decisions of the High Court in the Al-Kateb case in 2004.
This case concerned a stateless Palestinian young man -Mr Ahmed Ali Al-Kateb -who arrived in Australia without a visa and was detained under the Migration Act. When his application for a visa was rejected, Al-Kateb asked the government if he could be removed to another country, a request that also failed because no state would accept him. The outcome was indefinite detention, in fact, for over four years.
The Migration Act is unique in that it mandates administrative detention of so-called unlawful noncitizens, an exercise of the executive power to consider the application for a visa and to admit or deport the alien.
As one of three dissenting judges, Justice Kirby rejected the majority view that the indefinite detention was a valid exercise of executive power. Rather, he stressed that we should reject 'executive assertions of self-defining and self-full-filing powers' and order the release of the detainee as the purpose of the Actassessment of refugee status or visa eligibility -could not be met in all the circumstances.
Justice Kirby stressed the interpretive principle upholding the international law of human rights on the ground that national courts are exercising a form of international jurisdiction saying:
'…the complete isolation of constitutional law from the dynamic impact of international law is neither possible not desirable today. That is why national courts… have a duty, so far as possible, to interpret their constitutional texts in a way that is generally harmonious with the basic principles of international law, including as that law states human rights and fundamental freedoms. ' The courts of many other countries adopt this interpretive principle and the US Supreme Court itself has accepted the relevance of the jurisprudence of other civilizations and has done so in the recent Obergefell case on marriage equality.
The end to this story is a relatively happy one. Mr Al-Kateb was finally released from detention and now lives in the Australian community. But the harsh reality is that the law remains on the books and affects the lives of thousands of people today. Attempts have been made to challenge it, but have, thus far, failed.
Indeed, the harshness of the law continues 13 years after the Al-Kateb decision.
II M68 CASE -3 FEBRUARY 2016
A Bangladeshi woman, an asylum seeker, was intercepted at sea four years earlier and detained on Christmas Island as an unlawful non-citizen under the Migration Act. She was transferred to Nauru on 22 Jan 2014 and gave birth to a daughter in Brisbane (16 December 2014). She brought proceedings in the High Court to prevent her return to Nauru on the ground that her detention offshore by the Commonwealth was unlawful. She has claimed refugee status, but this claim had not yet been determined by the time of the court's decision nearly two-and-a-half years after her arrival.
In legal terms, she challenged the constitutional validity of s198 AHA (2) Migration Act under which an officer is bound to take an unauthorized maritime arrival to a regional processing country.
The six-member majority found that s198 AHA is a valid law of the Commonwealth, thus there is no need to discuss the nature of executive power of the Commonwealth.
Justice Gordon was the sole dissentient on the ground that s198 AHA is invalid because it attempts to vest that judicial penal power in the executive contrary to the doctrine of the separation of powers.
I would like to focus upon Justice Gageler's separate decision which, I suggest, provides a scholarly discussion of the nature and limits of the administrative power of the executive to detain without trial.
He considered whether the detention of the Plaintiff by the Commonwealth was in excess of the Commonwealth's power and observed that executive power is always subject to control by parliament.
Justice Gageler confirmed that the executive power conferred by s61 of the Constitution is to be understood by reference to common law principles relating to responsible government and said that 'Detention by an officer of the Commonwealth executive can be justified only by a clear statutory mandate'.
In Lim's case, the High Court declared that 'an alien is not an outlaw… he cannot be detained except by some positive authority conferred by law.'
Justice Gageler approved the words of Justice Isaacs that certain fundamental principles not expressed in the written constitution, nonetheless, 'form one united conception', including the 'inherent individual right to life, liberty, property and citizenship, subject to the general welfare at the will of the state'.
Justice Gageler summarised the law with the words, there is 'no crown immunity from habeas corpus'.
Returning to the facts of the case, Justice Gageler found that the Australian Government procured the services of Transfield, and through it those of Wilson Security staff physically to detain the Plaintiff, a Bangladeshi asylum seeker, within the regional processing centre on Nauru. This, he concluded, was beyond the executive power of the Commonwealth as there was no law of federal parliament to permit this.
At this point of the judgement I was getting quite excited! But, on 30 June 2015, Federal Parliament passed a law with retrospective effect to 18 August 2012 to provide the necessary legislative authority -an authority that nicely covered the period of the Plaintiff's detention on Nauru. On this basis, Justice Gageler declared that the impediment had been repaired; the retrospective law now meant that the detention on Nauru by the Executive Government of the Commonwealth under the Transfield contract was within the scope of the statutory authority retrospectively conferred on the Government by a 198AHA (2).
Aside from the retrospective law passed by parliament to repair the defect, the more important question was whether detention under the Migration Act was in fact penal and, if so, was it a judicial power in breach of the doctrine of separation of powers?
Justice Gageler accepted the argument that any mandate for executive detention should be no longer than is necessary for the administrative processes required to carry the purpose into effect. Executive detention, he said, will become punitive and 'transgress on the inherently judicial' power unless the:
These conditions, Justice Gageler concluded, without reference to the facts, had been met. The consequence was, in his view, s198 AHA of the Migration Act did not contravene the doctrine of separation of powers.
How then does the M68 decision and Justice Gageler's judgment contribute to our understanding of the executive power to detain?
The final decision in the M68 case was that the retrospective law gave the Government the powers it needed to return the woman to Nauru. This decision stands in stark contrast to the decision a few weeks later by a unanimous PNG court that the detention of refugees on Manus Island is contrary to its Constitutional provision protecting personal liberty.
What is the difference between the two decisions? One country has constitutional provisions protecting human rights, and the other does not.
III WAR POWERS: PHILIPPINES
Returning to the war powers of the Australian Government, there is, of course, nothing unusual about the unilateral decision by respective Australian governments to deploy armed forces in international conflicts. Over many decades our Prime Ministers have announced such engagements, only subsequently to inform Parliament: Vietnam, Afghanistan and Iraq. Australia has a long-standing military support for the Syrian bombing campaign and continued deployment of military personnel in Iraq, with little or no public discussion or parliamentary debate.
In stating my concerns about the extensive executive war powers, you might reasonably point out that the powers of the executive is always subject to the will of Parliament and, ultimately, to the ballot box. Under the Westminster system, if members of Parliament are unhappy with a unilateral decision of the Government of the day, the PM and Ministers are subject to scrutiny at question time, and the Government may be the subject to a motion of 'no-confidence'. In short, one should not exaggerate the dangers to democracy of executive war powers because the checks and balances are in place.
I contest this sanguine view. Questions of national security, justified by a fear of terrorism, often conflated with a fear of unauthorised arrivals of immigrants, asylum seekers and refugees, even a fear of Islam itself, have shielded government measures from political challenge as a taboo subject, creating a vacuum of silence in the absence of strong leadership.
In conclusion, and compounding my concerns about the overreach of executive power, is the phenomenon of 'post truth'. While it is a long-recognized cliché that the first casualty of war is the truth, the Oxford Dictionary only last year included the term 'post truth' as the 'word of the year'. The idea that there are 'alterative facts', and that they too have credibility, has created an Alice in Wonderland world where words mean what we choose them to mean. Or as George Orwell put it in 1984 when the party oligarch reminded our hero: 'Reality exists in the human mind and nowhere else. Whatever the Party holds to be truth, is truth.'
What are the solutions to the many concerns I have raised?
Thank you.
